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The panel has asked me to provide the following response to your letter of July 6, 2017 and Ms.

Dartana’s letter on behalf of the Crown dated July 10, 2017,

1. The reference to defence counsel’s having asked “What’s a man to do?” in para 260 of
the Court’s judgment was stated in the context of the Court’s discussion of the issue of
reasonable steps. The relevant pages of the transcript are enclosed at Tab 1.

2. With respect to after the fact conduct, the Court does not believe it misunderstood your
position. The relevant pages of the transcript are enclosed at Tab 2.

3. The Court’s reference to receiving “no assistance on this point” in para 303 was made in
the context of the absence of adequate argument on the question of objective
foreseeability and vitiation of apparent consent for public policy reasons.

4. Areview of the factums confirms that on the Crown’s grounds of appeal, both Crown and
defence counsel addressed what remedies would be applicable. See also the relevant
pages of the transcript at Tab 3. The Court is not bound by positions taken by either
counsel as to remedy on a point of law. The Court is obliged to state the law correctly.

This response to your expressed concerns brings this matter to an end before this Court.

Sincerely,

Bobbi Jo'McDevitt

Case Management Officer
Court of Appeal - Edmonton

/bim



cc:

Ms. Joanne Dartana

Appeals Branch, Alberta Justice and Solicitor General
3rd Floor, Bowker Building

9833 - 109 St

Edmonton, AB T5K 2E8
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I CHIEF JUSTICE FRASER R:pped the hole of her vagmnl wall
2 _ o
'3MRBOTI‘OS° '; : : Wedontlmowherhenlth
4 : o
] CHIEF IUSTICE FRASER I'm sorry We have to !ool: at this. You Imow,

6  just because the person is dead doesn't mean that we just assume that when someone;;
7 says, well she consemer.l to it all, 1t follows lhnt she cnns:nted to it a!l '

L MR BOT’I‘OS' : ST T ch cant assume ollm'wme. because thcn
10 - you d be puumg a reverse onus on lhe defence ~ :

I ‘

12 MR. JUSTICE WATSON N _See, thls is -

:i MR BO’I‘I‘OS* o ' o Or you would be forgiving the. Crown— n
| :: MR. 'Juéﬁca wxrsom No, fuir enough. S
R :; MR BD’ITOS' % , - for not pmvmg an elemenl of lhe offeﬁce .
;g MR ‘JUSTICE WATSON I lake your poim, Mr. Bottos, but. that's - thnt s- .

21 where I —asIsay, 1 suggest that Pnﬂinment chose to enact the reasonable steps provision,
22 was specifically to address the intoxicated complainants who are unconscious and all this
23 . sort of thing, in other words, the people who are mentally ~ have difficulties. They put
24 reasonable steps in there to say, in a sense, a kind of & stattory wilful blindness, you
25 rnight say. They're saying lhat |t isn’t just pns:twc evndence of lack of consent which: is_ '
26 reqmredofthec'mwn ‘ L ‘
27 ' ' R :

28 The men can nlso sny, we don t know as you're saying, we can't say whether there
29 was consent or not, it would have been consent or not, because the victim is now
30  deceased. So the next step is, does there not have to be evidence of reasonable steps, nat.
31 mferences or, ch, she's smiling or there’s a -~ you know, steps. You ask.

‘32

33 MR. BO‘I’I‘OS He had reasonable steps in spades, quite
34 frankly.

35

36 MR. JUSTICE WATSON: Because of what?

37 '

38 MR. BOTTOS: -~ Well, you put it all together. He met her on

39  night number one, paid for the same sexual activity on night number one -
a0 o
41 CHIEF JUSTICE FRASER: No, it wasn't the same.



2 MR, JUST!CE WATSON' ' - Itis noL;

100

43: MR. BDTTOS  Yes, be did.
CHIEF JUSTICE FRASER "Ilsnol the same..
MR JUSTICE WATSON s He digjn t kil he:_' the ﬁrs_! Vnight. It's_ not the
MR BD’I‘I‘OS' e lts the same - sexual nctivity. and yois. could::--:;

csngq.qm-_u-,numncemqmu

read the uanscnpt He smd he- hxred her o night number one. She got ont the bed. She

- was fellating him. He puts his hand inside of her. He stars thrusting one finger, two
finger, three ﬁnger, four finger. Went up to the ridge of his_knuckles on night number:
-~ ‘ane, and. everything was fine. And less than 60 minutes later, they're leaving, holding
- hands, Everything was fine, She gives him his -- she gives him her phone number. He -
 calls her Thal 5. huw he gets her hnck to: lhe bnr on nlght number two.

 So by all accounts or by his accouut. I should 5ay, everyt!ung tooked pretty okay for -

night number one, because she shows up on night number two, and she's willing to do it -
again. On night mumber two, what happens? He says - and this is in the transcript. First
of all, she comes to the bar. She’s got her leg on his lap. She's having a drink with them,
that's Mr, Barton, Mr. Atkins in front.of the barmaid, who was an independent wilness .
who the defence called. Everylhing was fie. She was not apparently so intoxicated as not .

making sense or anything like. that. She lnoked Fully. capnci!ated to those three pumes,

mr.-ludmg Bnﬂon and the nther two wunesses :

Then it’s last call and s0. they go hm:k 0] the apanmem. He ol’fels Mr Atkms a p:ece ot’-
the action. He says, no thank you. They continue on. Okay. They have another beer inside-
the raom 139 suite. After the beer or during that first beer he says, okay, Cindy; I've: got
a busy day tomomow; let’s get to it. She says, "ckay”. Then she walks into the bathroom
fully clothed, walks out of the bathroom fully naked, and sits on the bed. So he's
negotiated the same price, $60, and she goes in and she comes out naked. .

So what's 2 man to think at that point? Is there really going to be a general problem of
consent? No, He's saying he — what happened on night number one, which is the same
pattern as night aumber two, informs his expectations as to what was allowable on night
number two, based on night number one. So she geis on the bed. The same pattern aceurs,
The only difference is that he goes a centimetre fusther or a centimetre or 2 further, past
his knuckle this time. And he went, instead of five to ten minutes, he said about ten
minutes, which is not far away --
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¢ | ,

z MR JUSTICE WATSON: Wen apart from his. esnmm. though, he did »--
‘because there was more physical injury, you know. he had to be m:smken uhout the..

-4 d:ffemnce betwun the two tlungs ‘ ‘ P S

6 MR. BO‘ITOS T We-ll, in fact Dr. Ophoven. the defence experl I

7- , called hnd a plnusnble theory as to why the wotnd occurred on- mght number two, - :

e

10

9 MR. .IUSTICE WATSON o Okay wrmwas it
11 MR BOTTOS: ; | ,- e And that was that, on mght number one, he -

12 - or he could have, -and she’ s speculntmg. becnuse that's nll we have here. But sha -
13 posmlatesntheory lhat—--- ' . K :

i1 _ | R -
15 MR. JUS’I‘ICE. WATSON ‘ o She was already m_mred?

16 S S :
17 MR. BOTTOS S L " He-— unbeknownst o the both of them. she was

18 - already bruised, that is her vngnna[ cavlty had already become : disrupted from night -
19 number one. But he didn't know that, of course, and. she didn't know that, of course.
200  She’s coming back for another- $60, and then because of the weakening of. that wall
21 caused by night number one, that night number two might not have required a
22 wemendous, incredible amount of force. It might have required some force indeed, but not -

23 - such foree that he necessarily had to have a hostile sexual; violent animus. He could have

24 just been going. a little farther and a little harder, unbclmownst to hsm. cnus:ng further and -
25 funher harm to her Aud thnt‘s how you can have accndent. : _

26 e ' '

27  The cnmmal !aw is not }ust a man getting slruck by hghtning ona golf cnmse io absolve
28 I'nm of l'us sms If you dont havc the mens fea for a cnme. yuu dudn tcnrnmlt a crime, -
29 - S

30 C!-IIEF Jus'rrcs msr-:n_ R Okay But if you exceeded the scope. of the.
31 consent, you did. And one thing we siarted with, you sald, well, you can't start
32 speculating because the person is dead. Well, I suggest to you that there ore enumerable
33 cases in which, in the context by the way of consensual fist fights, people have died. And -
34  what the Courts have found is that the blow that was struck went beyond any of the
33 consent that was given.

36

37 MR. BOTTOS: Sure.

38

39 CHIEF JUSTICE FRASER: So you can certainly have consent given to sex,

40 but whether you consent to the kind of manual manipulation that includes ripping an
4] ll-centlmetre hole in your vaginal area is an entirely different question. And if a Court
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‘1 MR. JUSTICE WATSON: . Well, he could tell us before, One finger af a
2 lime tmﬁngersatatlme—- L T '
4 MADAM JUSTICE MARTIN: - Yeah, but the evideace on that on the second

5  night— on the first night he says one, twa, three, four, and you sort of ask: Is that
6 prngresswe? On the second mght. dou he gm one. two. three. four, so — =
7 -

N

8 rumnoms. ] :- Yes. hedocs

10 M MADAM JUSTICE MARTIN: So—

12 MR BOTIOS: fact, lel's when we gel into the one, two
13 th;ee, four. is number lwo mght rmmber two, .

:; MADAM'JUSTICEMARTIN . Are you sure?

:3 MADAM JiJSTICE MARTIN e Am- - wecan—

i? MR.BOTTOS: = BQ&A&Q&w& spent less time on night numbsr -

22 one only because it — it was.the precursor for night number two. But night number two, -
23 we slowed down the evidence, and he weat through it step by step. and he said one. lwo,
24 (hree, four over the course of abaut ten mmutu :

26 MR. IUSTICE WATSON - - You see, one — one of the thmgs, of course,
27 that- well -- as: the Chief .Tustice hns pointed. out about consent, the jury didn't
28 understand that consent meant voluniary agreement to the sexual activity, not some notion:
29 of consent, whatever the jury might have thought consent was,

30 | o B |

31 MR BOTTOS: C Wik respect. I think that‘s in lhere I can't
32 give you the page nurber right now, but I think he defines it.

33

34 CHIEF JUSTICE FRASER: And to the sexual activity in question. So
35  we're back to the —

36

37 MADAM JUSTICE MAR’I'IN To the type of activity, is what he says,

38

39 CHIEF JUSTICE FRASER: type of — not what the type is, but it’s the

40  degree of force used. And when you have the — the argument here that's being put, and
41 that'’s what your friend has put, is when you have moans and groans and they are



amb!guous 1n terms of whnt they mean —

MR, BO’I‘I‘OS : ::r B Theyre youre saymg lts mnblguous He 5
snymg-— i B _ . ‘ '
;' CHIEF JUSTICE FRASER © Well, there are — you-m'sAying: ‘Well, moans
and groans -~ -
9 MR.BOTTOS: ey ;than'itwas clear -- clear signs of pleasure.
s 0 e AR ‘
R b & CHIEF JUS‘I'ICE FRASER e can be ambiguons And scr lhe pomt ls,

12 you re saying your client snid - I think your exact. words yesterdny. Whal S 0 man {0 dn?
13

17

4 MRBOTTOS: . Ye
i Cﬁié#wsncsmsan. . Ask.
18 MR. BOTTOS: ::l:\lq.._. |
2 CHI_EF JUSTICE FRASER  ~  Olay. s these i tade w_ith"um poine?
g MR. BOT’I‘bS o You don't have to ask. You don't have to ask..

23. . You don’t lmve io verbalize: May I know you're here for a commerclal !mnsacnon.
24 but doI you clon t have to ask every step of the: way ' -

26 CHIEF JUSTICE FRASER. L . Well you da if you're lakmg your : fist and
27 punchmg it mto somebody s vaginn. Okay" And you’ re hearing moans nnd gmnns
28 .

29. MR 'Bd'rros o ) That's not what Ewanclmk says.

:;[l’ CHIEF IUST'ICE. FRASER : So maybe at thnt poinl - well, yuu_.-‘ N

g MR. BO‘ITOS . Ewanch:ltk sail:l words or conduct. In fact, you
34 _sa:d. in the Court of Appeal

36 CHIEF JUSTICE FRASER: Yes?

g: MR, BOTI’OS - you had to say yes or she -- you had to get a

33 yes, and then-- and then Justice Major said: To that, I would add by conduct as
40  well. And it's the conduct here.
41



177 :; :_::. :
" CHIEF JUS’I‘ICE FRASER: Tagee bﬁt'the coﬁﬂﬁét:;

Y

3 MR. BO'ITOS o Body Innguage- -
5 CHIEF JUSTICE FRASER: . . the conduct of moans snd groans when

-6 you re punching a fist into sumebudy s vngma might cause, ane would say -
-7 _

8 MR.BOTI’OS' : ff o Hewnsnt-', P
10 CHlEF JUSTICE FRASER. By a reasonah!e bas:s. an observer to say -

11" as 1 believe: Dr. Dowling said someone would say: Watching that, you're going to

‘12 “hurt - you are hurting. this person. When you hear the moans and groans, us you're
13 shovmg a big hand into a vagina with four fingers, and you're, in effect, using this, what
14 is described as. a fisting motion, and punching with enough force that you tear an 11
15  centimeter tear in the vagina, and you hear moans and groans, someone might say: © You
16 . know what? A rensonnb]e step at thnt pomt would be ta say Am I hurtmg you? Is

17 _thls okay? .

19 MR. BO'ITOS -  He heard the moans am:lgronns ns;indicativa of
20 pleasure. cheversald- T a '

21 : : R SR

22 CHIEF IUSTICE FRASER Tunderstand that. -

23 ' _
24 MR BOTTOS N He never smd that he had = it was equwocal to

25 hlm. and at the same time, she is fellanng him. These are all positive signs, and we can't
26 - take judicial notice of the fact that she's a prostitute and, therefore. not renlly wanting to
27 a eonsent and she just wanis to get it al[ over with fast and all. thnt. '
29 CHIEF JUSTICB FRASER o Okny I thmk that we've probably gon:{ >
30 . through enough of this in terms of the reasonable steps. 1 take it that the reasonable
31 - steps -- 1 asked this yesterday -~ had been discussed at the time to decide whether there
32 . was an air of reality or was it? Did anybody make an argumeut that there was no air of

‘33" reality here?

34 S

35 MADAM JUSTICE MARTIN: No, the Crown ~

36 S

37 CHIEF JUSTICE FRASER: No. The Crown conceded there was an air of
38 reality. . '
39 o

40 MS. DARTANA: It was never discussed, because the —

4]
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1

2 MADAM JUSTICE MARTIN No. but l'm -

4 MR.BOTTOS: But um doesnt mean tha he knew that she
3 was not consentmg. , ‘ o

6 LE ¥ I
7 MADAM IUSTICE MARTIN No. I'm talking consent. ¥ agree with you, Was:

8. - it callous? Yes. Was it unfair? Yeah. But does that have any évidentiary connection with. .
- 9+ what that consent — if he says il existed 10 -- like, I'm finding I can't really think about :
10 - ' that clearly, and so I'm not asking you to set a trap, I'm asking you because I'm having

11" trouble figuring out what that might be and what that might suggest about anything. And . . -
12 - maybe the answer is nothing, but I'm going to let you think abnut lt, because 1 have Iaeenj E

13 Ihmlung nbout it and I can’t come to a spot.

'15 MR BO'I'ros So,Jus:tobeclear-_p o

17 MADAM IUSTICE MARTIN B Y:ah g'ﬁ

19 MR BOTTOS: . =~ 3 ',- are you askmg to address whelher his
20 after-the-fact breach of contract could now ex. post facto detenmne Iack Df consent on her
21 pant? -

2 R

23 MR. IUSTICE WATSON No;no.

24 . Sha

25 MADAM JUSTICE MARTIN: ~"No. .

26 meowm H .

27 MR. IUSTICE WATSON . Shed some light on his- understanding of what
28 meconsentwas ' o ST

2. S

30 CHIEF JUSTICE FRASER Understanding what the contract was.

- I _

32 MR. BOTTOS: - Oh, okay'.

33 '

34 CHIEF JUSTICE FRASER: Well, that's whnt it is. 1 mean, that's what My

35  Lady Martin is asking, is what was the contract? And his statemient, I'm not paying you
36  for what we just did certainly calls into question what he understood the contract to be,
37  because he wasn't prepared to pay for what had just happened.

38

39 MR. BOTTOS: Well -

40 ,

41 CHIEF JUSTICE FRASER: - So that's one issue. Can | leave another one



that - 1 nsk:d abnut thc post-cunduct n lhc conlext of charging and snymg you could use.

1

2 that for accident but not for anything else. And I asked Ms, Dartana whether that was

3  correct in law, T'd like you 1o address thnt, if you wouldn’t mmd. Mr Bottos. I'm sure .

4 thalyoucanf’mdthatt‘orus o : L R

6MRBOTTOS PRSI Canyoujust--]msorry

7 - " . :

8 CHIEF IUSTICE FRASER. o That was lhe post-offence comluct prowsmn

IOMR BO’E‘I‘DS nght.Okay..

12 CHIEF JUS‘I'ICE FR.ASER Where there was. @ suggestmn made by the .

13 judge that you could teke into account the. post-offence conduct to Find that it was an -~
14 :ccldent. but you couldn’t take it into accnunl to convict him of an offence. And I'mi just. L
715 " basically saying, is that renlly correct or are both wrong" And can you only use it for - - -
16 purposes ofcredlblhty? : . : _ =) , ER
B ¥

18 MR. JUSTICB WATSON‘ - | Your fncnd mentiuned an S0~
: 20 CHIEF JUSTICE FRASER RS Yenh And then one: othe.r thmg lhat we have

“2I - not discussed today but I just ‘want 10 be sure that both of you have a chance to address j
2 - that, and that is, if mistake of fact - pardon me, If consent is vitiated for public policy
23 _rensons where serious bodily injury - let me rephrase:that, If consent is vitiated for public
24 - policy reasons where death results, is misiake of fact alive at all as any kind of defence?
25 So if you have a cose where & consent is vinated 2s a matter ot‘ Iaw. is. thete any room
26 - Ieft for rmstake of t’m:t as n defence" S : - :

27 S "8 & ' -

28 MR. JUSTICE WATSON: . Because -- or else does it come - tumn itself
29 mloanerrorofinw? R S

30 S S

31 MADAM JUSTICE MART!N- IR R|ght So the question, lheu, you're askmg is if
32 the fist ﬁghters can 't do it, can you sny. oh. -

3

34 CHIEF IUSTICE FR.ASER I had a mistaken belief in consent.

35

36 MADAM IUSTICE MARTIN: I reascnably believed and honest believed he
37 . was consenting? '

38 _

39 CHIEF JUSTICE FRASER: I think the answer is no, but F'm just putting

40  that to both of you. If it — you know, is mistake of fact as the defence dead ance you say
41 that consent Is vitiated as a matter of law -



CHIEF IUS’I‘ICE FRASER* Okny. We've £ that, Mr. Boltos.

MR BCIITOS.. : £ o So - pMon me. To acknowledge a couple of

RS AU YN BB RN RN N8R SaGEGRE

;E\nmq.m.uauw—-

ervors that the Irial Judge did make Just:ce Watson, you said that. the reasonable inference -

- was placed in the context of the first degree murder charge.  We looked at that, and we

see that that is the case, but he does — although it's in that section; he does discuss itas &

_ _reasonnble inference at large. He doesn't say only for the murder charge. He just makes
. the one sentence. So we agree that it was in the section ‘under ﬁrst degﬂ:e murder. Not
~ repeated. However, on balance, I suggest, respectfully, -that the jury was- still told that
" there is a general reasonable iuference - a penmsslble one - lhat a person imends :he‘_
i natnrnl consequenm ot‘ hxs act:ons. b : : S

. Secondly. the uther quesuon that.the panel asked ahoit Tast mght. whu:h was the post
- offence conduct, and we reviewed that, and we compared. it to the Watt’s criminal manual -
. on jury charges, and the trial judge got everything right, I think, except -one sentence,
- which.he added and misspoke, because he — he goes through the charge - and this is

* starting at 1742. But he provides the charge on post offence conduct, quite detailed and --

 and extenswely. but then he says at 1742 - well three thmgs, and I ask - l urge you to

: “tnke this in context. Firstly, he says: .~ .= _ ‘

~ You must not infer Mr. Barton's gmlt from after-the-fact conduct
unless, when you consider it along with all of the other evidence,
* you are satisfied that it is consistent with his gulll and incomnstenl
D with other - wuh any other reasonable conclusuon :

B So lhere. he is talkmg about. lhere is posl offence conduct that mlght mfer gmlt.

- Tlus -- !hen he makes hls mnstake at the next senlence 7 &ﬁ

You cammt mfer thm Mr, Bamm is guilty of any offence as a
result of his after-the-fact conduct, but may be used to assess his
clzim that Cindy Gladue's injury was an accident.

What we supgest he meant to say was: You cannot infer from that alone, That is to say,
you cannot infer guilt from this post offence conduct alone, with nothing else, and - but
then he retums to the fact that post offence conduct is indicative of guilt in the next
pasagraph. -

Also keep in mind that evidence of after-the-fact conduct has only
an indirect bearing on the issue of Mr. Barton’s guilt. You must
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: ;'be careful about mfernng hls gmlt frum thls _evidence, hecause

' 2 - there might be other explanations for this conduct. You may use
3 e\-ldencg of after-the-fact conduct to support an. inference of guilt
4 '_ E only; if you have rejected any other explanation for this conduct, -
5 : SRR PR RO I i el
6 So in -~
8 CHIEF IUSTICE. FRASER. R And then - you say llus is per-- per Watr,
9 cht page, 1743 lme I8, Ihnvenbngbeside tlus. C e e :
11 Th:s evndenoe might only he used to draw an mference relating o -
12 Miss Gladue 5 mjunes bemg acmdenml. e
13 :. ::

14 . So now we re saying we - 1t cnn be used to support his versmn nf innocence. -
15 : :

16 'f - _ You can’t use this ev:dence to draw any conclusmn as to- whlch of - .
ar ' the available offences he may be gmlty of, hut it can t be used for =
18 L gmlt : SRR R ,

19 S

20 'Su -

21 7 _

22 MR. BDTI‘OS I'm sorry. ‘Did he say ~ which -

23

24 CHIEF IUSTICE FRASER 'm'sorry. Is that from Wanr?.

25 . - S S ' _

26 MR. BOTI‘OS f' , No. Could you refer to the line number?
28 MR. JUSTICE WATSON - ll's nt 18 lu -

30 CHIEF JUSTICE FRASER SR Lmes 18 to 20 on page 1743, 1 referred to

31 them yesterday as well, because I wanted 1o know whether it was appropriate to say you
32 could use the inference for accident, but you can't - you could use the evidence to infer
33 accident, but you can't use the evidence to infer guilt.

34 _

35 MR. JUSTICE WATSON: For example, could you not use the evidence to
36 infer sexual assault? :

37

38 MR. BOTTOS: I'm just reading that now.

39

40 CHIEF JUSTICE FRASER: I just really wanted to know whethsr that was

4]  in Watr, because you made a point of saying this was in the standard jury charge, and



'\nmqmwam.,n';—w"

41

Cm

what l wanted m lmow was whelher whal was smd on page 1743 i in u1e standard Jury; _

: charge. : 7 7 7 7 7
MR. BOTTOS: ST Yes No, that's not in the standardjury charge.
And 1 ‘would: Just follow ‘that up. with - that that was not so egregious. a breach or
- egregious an emor as to upset the  wholeness of his charge on after-the-fact conduct,
Because, remember, in this case, there was & very likelihood that Mr. Barton was cleaning
‘up.and running away: scared for about 20 minutes and then getting arrested. in: the next
hour. ‘Not necessanly because he killed ‘anyone, not necessarily because he felt that he -
10 was found out for a crime, but because simply he was fouad with a dead prostitute in his - e
- 11 bathtub, and that, in itself, would have been reason for him and, as [ suggested or urged .
12 - - the jury to consider, as the real reason why he was lying to everybody in that first hour of =
3 the mvestigauon, ‘which is to. say. “his post offence. conduct coukd have arisen from -
14 . guilty - a guilty conscience or it. could have been arising from fear and innocent - that .
15 s, criminal ~ ' innocent criminal < somy -- conducl innocent of criminal conduct or
16 consciousness of mere bemg found thh a pmstm:te dead in your- - in. your tub L
i
1B So and 1 Just Want to hadcen - refer to one case thut we. don t— we dldn t hnve yet =
.19 that we found last night, and that's the case of Araya 2015 Supreme Court, and that hasto
20 do with the functional and contextual approach- that governs appellate courts in- their
21  review of j jury instructions. And I'm not going o read it to you, but paragraph 39 is
22 pertinent. if - and ! have three t:opxcs for lhe pauel subJect to your penmsslon Thc
23 essenceuflllsthoughlhat ST TR
ZSCHIEFIUSTICEFRASER' 7 Yeaho
27 MR. BO’ITOS.. B i _:- R -at paragraph39 theCourtsays lhat.
29- - The appellate court must examine the. alleged error in the context -
30 of the entire charge. Some fexibility in crafting the Innguage is
3L reqtured Perfecuon is not the slandard :
32 .
33 CHIEF IUSTICE FRASER Yeah.
34 -
35 MR. BOTTOS' o And also the -
36 '
37 CHIEF JUSTICE FRASER That's pretty consistent,
38 _ | ” _ .
39 MR. BOTTOS: ~ Cowt hss emphasized that the charge
40  generally should not be endlessly dissected and subjected to minute scrutiny and

criticism.. So [ would leave that for the Court to consider.



_,ms-

- But if you read. thc charge and see lmw confusmg and mislcading it |s, you cnn see how a
jlll')' could have acqumed -

‘ _Tha Crown subm:ts that the most sxgmﬁcant error in the cha:ge was that the jury was not
given all of the possible mens rea for manslaughter and for a sexual assault causing bodily

_barm, which was the undeslying unlawful act in- this case, lhercfore. they were not gwen '
all ofthe puths to cnnwcuon Thejury was only - T : : o

neqa\l-.n-hwuo_--:

9 CHIEF IUSTICE FRASER Okay Just before you go an, conviction. for o
10 what? Because one of the primary m‘gumems that your friend has made here is that your.
11 grounds of appeal are sufficiently limited that if we were to allow the appeal, the only

12 ; retnal would be for mnnslnughler and oot ﬁrst degree murder ne OF murder' pnrdon nie..
13

14 MS DARTANA' P Yes And with respecl 10 the ﬁrsl gmunds I
15 . would submit that that would only go toa manslaughtet conviction. The third ground, if
©.-16  you find that's persunsive. thnt woulcl go to comrxcnon for ﬁrst degree murder and jor
17 mnnslnughler : . . R

19 CHIEF JUS'I'ICE FRASER S Ynu are lalking aboul mouve?
20 ‘
21 MS DARTANA' - l‘m sony. The t‘ourth ground. yes. The second

22 and the third. deal wuh the pnor sexual actwuy and the honest but mistaken: belief in
23 ‘ consem. R o . .

25 CHIEF IUSTICE FRASER M—hm. : :
% o -
27 MS. DARTANA SN A Whu:h I argue logether That's. why in my

28 mind it's the second ground But. y_vx l'm talking ahoul tha motwe gmund

% R

30 CHIEF IUSTICE FRASER. A Sn ynn are. saymg the only one l.hat would geta
31 new trial on murder would be allowmg the appeal on tlle mnlive issue? =

2 ' : .

33 MS. DARTANA 'l'hnt s correct

35  Now, the jury here was only given the_ suhjectwe mens rea of an intention to cause bodily
36 harm. They were not given the objective mens rea of the objective foreseeability of the
37  risk of bodily harm. That omission would have impacted the verdict because it would
38 have made a real difference in this case because there was actual evidence of objective
39  foreseeability of the risk of bodily harm, and that was in Dr. Dowling's evidence. And I
40  will -

41



: 70

2 CI-IIEF IUSTICE FRASER: _ : Thank you.
3. T |
4 MR.IUSTICE WATSON L In 50 snymg M. Botios. wera recogmmg-

5 that, especially at my age, after a certain period: of time in the day, as the Chief Justica - -
6 . . the late Chief Justice Ml:Gillivray used io say. all physlcal features cease tn opetate at.
7 premmm efﬁcxency

140

16

R ]

-9 MR.BO'ITDS e Well.- My-Lord.;I was womout', and:lha‘ve'n’.t_
10 smdathmgmdny.so-i & T I T TR - pl A
12 MR. IUSTICE WATSON: o Yeah, Oh, by the way, I suppose we should add -
13 thnt you will, needless lo say. havean 0pporma|ty to wnte supplemental factum too. i x
15 mnowos . ,.j_* | :* Iapprecmte that.
17 MR.JUSTI CEWATSON 'Yeah.}?nﬁ'f o |

. 19 CHIEF JUSTICE FRASER: Depending on what it is. we want to hear from
20 bnthofynuon.lfanythmg, L R =
21
22 MR. IUSTICB WATSON ‘Yeah.
24 CH]E.F JUS'I‘ICE FR.ASER. We'll wait and see,
2. T
26 MKBOT'I‘OS : o Yes, - .
27 | o R
28 CI-IIBF JUSTICE FR.ASER. .. Mr. Bottos, maybe you. could start with the

29 murder issue that. was raised in terms of the Crown's position on the issue of whether, on
30 any of these grounds, a new tnal would be: warranted in any event on the murder charge.
i1 ‘

32 Submissions by Mr. Bottos

33 _

34 MR, BOTTOS: Well, I admit, to be candid; Chjef Justice, that
35  the first three grounds of my friend's argument go only to obtaining a new trial on
36  manslanghter, but the issue of motive is a issue of geueral application to both the offence
37  of first-degree murder in this case and manslaughter. So, to be frank, if there was an ervor
38  in law and the trial judge did not appropriately use his discretion on motive, then that
39  could go to reordering a new trial on first-degree murder.

40

41 My respectful submissions is, of course, though, that, according to Lewis, this case fell



S

1 w1thin I.he muldle of lhe bell curve. 1f yuu mlght call it lhnt.
2
3 MR JUSTICE ‘WATSON R Perhnps I could — Mr. Bottos, you're very_
4~ experienced counsel, s0 l don t think you mind us engaging. You certainly haven't in the
5 : “'past. One of the interesting: things about the motive point is that, in addition to' the
-6 objection made in law about the motive point, it’s also constructed on a famework of the -
7  respondent's evidence. In ather words, the - it’s almost as if the respondent’s best case is
& translated through the motive. Ini other words w::uld he- hnve 2 molive to do, you Lnow.
9. :the worst \rermon of what the Crown says? B R :
10 : : E
-11 s that not also prublematic o lhe quesuon of. mtcnuun? Becanse. nt‘ter all if the jury;*:'
12 made a finding of fact that the scenario was different from: what the respondent said it =
. was, in other words, had a different link for why he's in the truck for 20 minutes dnd why
14 he's falling asleep leaving his wallet out and all this kind of stuff, in other words, if the-
IS " jury had filled in the gaps in a different way than whnt was taken. here, mouve would'
18 bm:ome even more crucml asa mislakc would n not? . o
7 | =8 Ly
18 MR.BO'I'I‘OS o ) ‘-i‘_ . I‘m sorry Asamistnke?
19 - S ‘
20 MR, JUS'I'ICE WATSON: " In other words. a mistake to put ‘motive to: the
21 jury if, in fact, the ransaction - if the only because what the jury is saying, there’s no
22 . evidence of motive on the respondent’s transaction. If there was nol — if the jury did not -
23 find the respondent's transaction to be the real world they. found something else, then the -
24 Crown § argumem. don t put mative ther:, would be even su'nnger' would it would i
‘25-5_n0t? e . . m - ‘ :
27 MR BO‘I'TOS S Well wuth respect, Sll‘. lhe jury was. not told'
28 you can unly ﬁnd absence of motive bosed on the accused or- the respondent’s
29  evidence. The Crown- the theory of motive or lack thersof touched on whether he .
~30 . intentionally- used a knife on her vaginally or whether he intentionally harmed her with his:-
31 fist or his hand. So it goes to both. It was not just on his version, therefore, that motive
32 would be left, because the jury could, in fact, have said, well, maybe he stabbed her, but
33 there was no motive here, there was no weapon here found, there was no sounds of
34  violence or distress, and, yeah, the defence raises g good point. Why would he kil} her?
35  Everyone knows he's down there in that room 139. There's no mouve for him to have
36  intentionally murdered this woman with o knife, = :
37 ‘
38  So it goes to murder, and it does go to manslaughter, and it wasn't just based on his
39 version of the events, because the Crown is saying, you know, bologna to you using your
40  hand, you used a knife. And so the defence is saying you got to look at everything, all of
41  the circumstances.



